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POWER OF THE LEGISLATURE TO CONFIRM LAND TITLES. 
Reports of the Senate Commitlice in the Ohio General Assembly. 


Tuis subject is fast becoming one of the most important that can 
engage the attention of Legislators and Jurists, and the discussion of 
it comes clearly within the purposes and objects contemplated by 
this Journal. The most imposing form in which the question has 
been presented, is exhibited in the State of New York, under the 
name of anti-rentism, where it is seriously contemplated to invoke 
legislative interference between landlord and tenant. But in princi- 
ple, the question presented to the Ohio Legislature, in the reports 
above named, is not greatly different. 

The report of the majority of the Judiciary Committee, consisting 
of Messrs. Perkins, Newman and Ewing, sets forth the following 
facts and arguments: 

“In the year 1808, William Price, of the State of Virginia, died 
intestate, possessed of a large body of lands in the Virginia Military 
District, in the State of Ohio. That said Price left a widow and five 
children, who were minors under twenty-one years of age. William 
Duval, their grandfather, was appointed administrator of said Price in 
Virginia. That said Duval proceeded to pay up the debts of said 
estate, and, from time to time, made large advances out of his own 
money, to meet the pressing wants of the estate. That in 1821, the 
balance of debts against said Price’s estate was about $22,000; and 
that in the same year, 1821, the creditors of said Price filed their bill 
in chancery, in the county of Henrico, in the State of Virginia, set- 
ting forth the facts of the case, and praying said court to decree a 
sale of the Ohio lands. That at this time, 1821, one of the children 
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had arrived at full age, and the others were approaching full age. 
That, upon the filing of said bill in chancery, the widow of said Price, 
and her father, the said Duval, grandfather of the children, and the 
child of said Price who was then of full age, and the guardian of the 
minor children, all joined in a written statement, showing the neces- 
sity for a sale of said Ohio lands, to meet the debts of the estate, and 
requesting the said court of chancery to permit the said Duval to 
purchase in lands in discharge of his advances, and to pay off the 
other debts of the estate then due. That this written statement, with 
the answers of the widow, and heirs, and administrator, were duly 
filed in said court of chancery; and, thereupon, by consent of parties, 
on the 10th day of November, 1821, the said court did order and de- 
cree said Ohio lands to be sold at auction, at the Eagle Coffee House, 
in Richmond, Virginia; and a sale thereof was accordingly had, on 
the 18th of May, 1822; and the said Duval, in pursuance of said de- 
cree, did bid off said lands to the amount of 15,890 acres, as specified 
and described in said petition. That said sale was confirmed by said . 
court of chancery, and the son of said Price, who was then of full 
age, was appointed one of the commissioners to execute the deeds to 
said Duval, and acted accordingly. That deeds for said lands were 
made to said Duval, and the proceeds of sale, amounting to the sum of 
$21,187 19, was charged by said court to said Duval, and went to 
discharge said Price’s debts. That the price paid by said Duval for 
said lands, was their full value at the time. That said Duval, sup- 
posing himself to have a good title to said lands, proceeded, from 
time to time, to sell out the same to many and various persons; and 
so they have come down to the petitioners, the present owners and 
occupants, who, in confidence that their title was good, have cleared 
and improved the same, and, in most cases, have occupied them for 
many years, That, within a few years past, the heirs of said Price 
have brought actions of ejectment against several of the petitioners, 
in the Circuit Court of the United States, and have recovered judg- 
ments therein, and still threaten to sue in other cases. That the pe- 
titioners, against whom said judgments were rendered, filed their bill 
in chancery, against said Price’s heirs, in Franklin county; and at the 
Court in Bank, in the year 1845, it was decided that a court of 
chancery had no power to relieve in such cases, on the ground that 
the court of chancery, in Virginia, had no jurisdiction to decree a sale of 
lands lying in Ohio; and, thereupon, the said petitioners, having given 
due notice to the opposite party, have presented their claims to this 
General Assembly for relief in the premises. 
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Upon this state of facts, the attention of the committee has been 
directed to two points: 

_ Ist. Whether this Legislature has power to grant the relief pray- 
ed for. 

Upon this point the committee would, in the first place, refer to 
the able commentator on the fundamental laws of England. His 
language is as follows: 

‘Private acts of parliament are, especially of late years, become 
avery common mode of assurance. For it may sometimes happen 
that, by the ingenuity of some, and the blunders of other practition- 
ers, an estate is most grievously entangled by a multitude of contin- 
gent remainders, resulting trusts, springing uses, executory devises, 
and the like artificial contrivances, so that it is out of the power of 
either of the courts of law or equity to relieve the owner. Or it may 
sometimes happen that, by the strictness or omissions of family settle- 
ments, the tenant of the estate is abridged of some reasonable power, 
(as letting leases, making a jointure for a wife, or the like,) which 
power cannot be given him by the ordinary judges either in law or 
equity. Or it may be necessary, in settling an estate, to secure it 
against the claims of infants or other persons under legal disabilities, 
who are not bound by any judgments or decrees of the ordinary 
courts of justice. In these, or other cases of the like kind, the trans- 
cendant power of parliament is called in to cut the Gordian knot, 
and by a particular law, enacted for this very purpose, to unfetter an 
estate, to give its tenants reasonable powers, or to assure it to a pur- 
chaser against the remote or latent claims of infants or disabled per- 
sons, by settling a proper equivalent in proportion to the interest so 
barred” * * * * ‘Acts of this kind are, however, at present, 
carried on in both houses with great deliberation and caution, par- 
ticularly in the House of Lords. They are usually referred to two 
judges, to examine and report the facts alleged, and to settle all tech- 
nical forms. Nothing, also, is done without the consent, expressly 
given, of all parties in being, that have the remotest interest in the 
matter, unless such consent shall appear to be perversely and without 
any reason withheld.’"—2 Blackstone’s Com., Book 11, chap. 21, p. 345. 

From this authority it would seem, beyond doubt, that the pres- 
ent petitioners, if they were British subjects, would be entitled to 
relief. 

The same power has also been exercised in the United States, 

Certain lands, lying in the State of Rhode Island, were ordered to 
be sold by the Court of Probate in New Hampshire, to pay the debts 
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of the estate. The lands were accordingly sold and the proceeds 
applied, bona fide, to pay the debts of the estate. Afterwards, the 
title being doubted, application was made to the Legislature of Rhode 
Island, where the lands lay, for a special act confirming the title, 
And such an act was passed, and the purchaser took possession. This 
was in 1792. 

Nearly 40 years afterwards, the heir at law of the original owner, 
brought ejectment against the purchaser, and thus put in issue the 
. validity of the statute of Rhode Island. The case was brought be- 
fore the Supreme Court of the United States in 1829, and was ar- 
gued by Mr. Wirt and Mr. Whipple on the one side, and by Mr. 
Webster on the other side; and Mr. Justice Story delivered the 
unanimous opinion of the court, establishing the validity of the stat- 
ute. The case came before the same court again in 1836, and the 
opinion re-affirmed, and the purchaser held his land. 

In 1840, Chancellor Kent, speaking on this subject, refers to the 
above case in the Supreme Court of the United States, and says: 

‘Such statutes have been held valid, when clearly just and rea- 
sonable, and conducive to the general welfare, even though they 
might operate in a degree upon existing rights, as a statute to confirm 
former marriages defectively celebrated, or a sale of lands defectively 
made or acknowledged.’—1 Kent’s Com., 455, 456. 

These authorities, with others that might be referred to, have 
satisfied the committee that the Legislature of Ohio have the power 
to grant the relief prayed for, and they would regret to find it true, 
that citizens of Great Britain, or of the State of Rhode Island, could, 
in a like case, find relief in their Legislature, while citizens of Ohio 
could neither have relief in the Legislature or any where else.” 

Having thus settled the question of power in the affirmative, the 
majority, moved by the strong equity of the case, as they conceive it, 
conclude with reporting a bill to confirm the titles in question. 

On the other hand, Mr. Gopparp presented a much more lengthy 
and elaborate report against the power, and consequently against the 
expediency of legislative action. And as we entirely concur with 
him in his conclusions, we consider it a duty as well as a privilege to 
lay before our readers as much of his reasoning as we can find room for. 

“‘ The undersigned, a member of the Judiciary Committee of the 
Senate, to which was referred the petition of sundry citizens of Ohio, 
praying the passage of a law to ratify and confirm the sale of certain 
lands, untable to concur in the report submitted by a majority of the 
committee, and being impressed with the conviction that the proposed 
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measure is not within the sphere of legislative action—that the right 
to do what is proposed is not granted, by the constitution, to the 
General Assembly—that the attempt to exercise the proposed power 
must shake, and, if successful, destroy the security of private property 
—feels it his duty to present to the Senate the reasons for his dissent. 
He deems the question to be one of great and paramount import, and 
asks for it the calm and deliberate consideration of this body. 

Assuming the facts stated in the report of the majority of the 
committee to be true, the undersigned, without recapitulating them, 
proceeds to consider the grounds upon which it is claimed that, with 
such a state of facts, legislative relief ought to be afforded. 

The 2lst chapter of the second book of Blackstone’s Commenta- 
ries on the laws of England, is cited by the majority of the committee 
as an authority to justify the exercise of this power by an Ohio 
Legislature. ‘There is, God be praised, an essential difference be- 
tween the powers of the British Parliament and those of this General 
Assembly. ‘The same learned commentator, in speaking of the pow- 
ers of Parliament, says that it can ‘do every thing that is not natu- 
rally impossible; and, therefore, some have not scrupled to call its 
power, by a figure rather too bold, the omnipotence of parliament.’ 
De Lolme asserts that ‘it is a fundamental principle with the English 
lawyers that parliament can do everything but make a woman a 
man, and a man a woman.’ Its powers are, confessedly, judicial. 
Sir Edward Coke styles it a high court, possessing a jurisdiction more 
enlarged and ample than any other in the Kingdom. Private acts 
of such a tribunal may. well settle and unsettle estates; but before we 
adopt such an example, we had better look more closely into the 
manner in which such laws are enacted in England, and which is 
adverted to, in brief terms, by the committee, in their report. They 
originate in a petition presented to one of the houses by all the par- 
ties interested in the act. This is referred to two of the judges, who 
summon all persons concerned, hear evidence to prove the recitals of 
the bill, as in a@ trial in ejectment, and report their opinions to the 
house. ‘The consent of all parties capable of consenting, who have 
the remotest interest in the property,is expressly required, 5 Cruise’s 
Digest, pages 7 and 8, title 33, sections 21 to 24. The undersigned 
cannot, therefore, avoid expressing a doubt whether the petitioners 
would be entitled to relief, even if they enjoyed the high felicity of 
being ‘ British subjects.’ 

But the case of the petitioners is not like those cited by Black- 
stone, in which Parliament, proceeding with the greatest caution, 
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sometimes interferes; and the undersigned proposes here to draw the 
attention of the Senate to the fact that, by the law as it now exists, 
the sale of the land, by order of the Virginia court, is absolutely void. 
It passes no title whatever to the lands in Ohio, either legal or equi- 
table. It in no manner encumbers them, but they have passed to 
and vested in the heirs of Price, in precisely the same manner, and as 
freely and fully as if no such sale had ever been made. It may seem 
a hard rule which excludes Duval and these petitioners, who claim 
- under him, from being subrogated to the rights of Virginia creditors, 
and having their debts satisfied out of these lands. Without stopping 
to enquire whether these debts were of that peculiar nature which, 
by the laws of Virginia, entitle a creditor to look to the land of his 
deceased debtor for payment, and without dwelling upon the consid- 
eration that Duval, the administrator of Price, became the purchaser 
himself—a proceeding viewed with great jealousy by courts, as well 
of equity as at law—it seems sufficient to the undersigned that these 
petitioners have already applied to a court of equity for relief, and it 
has been denied them. It would not become the undersigned to say 
that the court erred in that decision; but he feels safe in saying that 
this is not the place to correct the error, if any were committed. If 
no error were committed, if the court faithfully administered the law 
as it exists, and that law be deemed wrong, it is in the power of the 
Legislature to change it, and a question might arise as to the proprie- 
ty of making that change operate upon past as well as future cases. 
But it is not asked to change the law as to the past, or even as to the 
future, but to give this property, by the fiat of legislative will, such 
direction as if the law were already changed. As the law is, then, 
and as the facts are to which the law must have application, the lands 
in question have descended to the heirs of Price, bound by no lien 
recognized by our laws. On the other hand, the purchaser, under 
the sale in Virginia, has no title whatever to the land. The whole 
proceeding under which he claims is void, so far as respects the trans- 
mission of title. The heirs of Price, then, have a full and perfect 
right to the lands in question. Duval, and the petitioners who claim 
under him, have no right.to it whatever. Under these circumstances, 
a majority of this committee has reported a bill, the direct object of 
which is to take the legal estate, in their hands, from the heirs of 
Price, and give it to Duval and those holding under him—to take it 
from those having the title, and give it to those having no title. - Such 
a legislative act, in the opinion of the undersigned, finds no support 
anywhere, either in authority or in principle. 








Land Titles. 295 


The case of a sale of land in Rhode Island, by a New Hampshire 
court of probate, is cited by the committee. Reference is supposed 
to be made to the case, in the Supreme Court of the United States, of 
Wilkinson vs. Leland, 2 Peters’ Reports, 627, and which again came 
incidentally before the same court in 10 Peters, 294. 

Before proceeding to examine any of the judicial decisions which 
are supposed to recognize the validity of such an act as the commit- 
tee recommends, the undersigned would remark that they are decis- 
ions upon the validity of an act done, not recommendations to do it. 
A law is carelessly, or heedlessly, or improperly passed, and the judi- 
cial tribunals are called upon to pronounce upon its constitutionality. 
All their leanings are in favor of the law. It may be upon the very 
verge of constitutional power, and yet the court sustain it. Why? 
The act must be clearly unconstitutional, before the courts will over- 
throw it. What are our duties? To see that the act be clearly con- 
stitutional before we pass it. We should not desire that a judicial 
tribunal, dependent to some extent upon us, should be hereafter 
groping for excuses for our acts. We should have reasons for them in 
advance. 

The case of Wilkinson vs. Leland, so far as it is of importance 
here, was shortly this. Jonathan Jencks died in New Hampshire, 
owning land in Rhode Island. His widow administered, returned the 
estate insolvent, and obtained an order of the Orphans’ Court of 
New Hampshire to sell lands. She sold the land in Rhode Island— 
made a deed to the purchaser—received part of the purchase money, 
and some assurance for the residue, and gave her bond to the pur- 
chaser that she would procure an act to be passed by the Legislature 
of Rhode Island, ratifying and confirming the title so made, or that 
she would refund the purchase money. This was in November, 1791. 
At the June session, 1792, of the Legislature of Rhode Island, this 
sale, on the petition of the administratrix, was ratified and confirmed, 
and the Supreme Court of the United States held that confirmation 
valid, and that it passed the title. 

This case, in the opinion of the undersigned, goes to the utmost 
limit of Legislative power, if, indeed, it do not trespass beyond it; but 
it rests upon its own peculiar ground, and falis very far short of sus- 
taining the principles of the bill reported by the majority of the com- 
mittee. In that case, the sale was made by the administratrix in 
contemplation of such Legislative act, and was made dependent upon 
the passage of the act. The purchase money was in part paid, but 
it was to be refunded if the Legislative confirmation were not obtain- 
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ed; the whole transaction was inchoate, and to depend upon the act 
for its consummation. It was different in form, but the same in sub- 
stance, as if the Legislature of Rhode Island had directed a sale by 
the administratrix of the land of the decedent, at a stipulated price, 
and declared that the deed which she should make on receipt of the 
purchase money should be valid; for it is not a material element in 
the case that the transaction had been begun before the Legislative 
act. It had not been closed, and, by the agreement of parties, de- 
pended upon the sanction of that act for its consummation. Mr, 
Wirt, in his argument in support of the sale, places the case distinctly 
and solely upon the ground that the act of the Legislature was, in — 
effect, a mere authority by a special act to sell real estate, and apply 
the proceeds to pay the debts of the intestate, and the court, in their 
general views, sustain him in that position. 

But even this comparatively small departure from the regular 
mode and substance of Legislative procedure, this slightly looking to 
the past, if not, indeed, this somewhat intermeddling with judicial 
functions, is sustained really upon the ground that Rhode Island had 
no written Constitution designating the powers granted by the peo- 
ple, and holding all others in reserve, and separating and defining the 
powers delegated to the several departments of government. To ~ 
this point, the learned judge, who delivered the opinion of the court, 
says: ‘ The sale, then, was ratified by the Legislature, not to destroy 
existing rights, but to effectuate them, and in a manner beneficial to 
the parties. We cannot say that this is an excess of Legislative 
power, unless we are prepared to say that in a State not having a 
written constitution, acts of legislation, having a retrospective opera- 
tion, are void as to all persons not assenting thereto, even though 
they may be for beneficial purposes, and to enforce existing rights. 
We think that this cannot be assumed as a general principle, by 
courts of justice. The present case is not so strong in its circum- 
stances as that of Calder vs. Bull, (3 Dall. Rep., 386,) or Rice vs. 
Parkman, (16 Mass. Rep., 326;) in both of which the resolves of the 
Legislature were held to be constitutional.’ 

In this case of Wilkinson vs. Leland, it was expressly contended 
by the counsel for the plaintiff in error, (Mr. Whipple,) in opening 
the case, ‘that the Legislature of that State, (Rhode Island,) always 
has exercised supreme, legislative, executive, and judicial power.’ ” 

* * * * * * * * 

“The case of Calder vs. Bull, cited above by Judge Story, was 
decided by the Supreme Court of the United States in 1798. The 
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case turned upon the validity of a new trial, granted by the Legisla- 
ture of Connecticut. That State had no written constitution until 
1818, and the remarks made respecting Rhode Island legislation are 
applicable. Judge Patterson says, (page 395,) ‘The Legislature of 
Connecticut originally possessed and exercised all legislative, execu- 
tive, and judicial authority; and that, from time to time, they dis- 
tributed the two latter in such manner as they thought proper, but 
without parting with the general superintending power, or the right 
of exercising the same, whenever they should judge it expedient.’ 
In the same case Judge Chase says, (page 381,) ‘I cannot subscribe 
to the omnipotence of a State Legislature, or that it is absolute and 
without control, although its authority should not be express/y restrain- 
ed by the Constitution, or fundamental law of the State.’ ‘An act 
of the Legislature (for I cannot call it a law) contrary to the great 
first principles of the social compact, cannot be considered a rightful 
exercise of Legislative authority.’ ‘A few instances will suffice to 
explain what I mean. A law that punished a victim for an innocent 
action, or, in other words, for an act which, when done, was in viola- 
tion of no existing law; a law that destroys or impairs the lawful pri- 
vate contracts of citizens; a law that makes a man a judge in his own 
cause; or a law that takes property from A. and gives it to B. It is 
against all reason and justice for a people to entrust a Legislature 
with sucn powers; and, therefore, it cannot be presumed they 
have done it. The genius, the nature, and spirit of our State gov- 
ernments, amount to a prohibition of such acts of Legislation; and 
the general principles of law and reason forbid them. The Legisla- 
ture may enjoin, permit, forbid, and punish; they may declare new 
crimes, and establish rules of conduct for all citizens in future cases; 
they may command what is right, and prohibit what is wrong: but 
they cannot change innocence into guilt, or punish innocence as a 
crime, or violate the right of an antecedent lawful private contract, 
or the right of private property.’ 

The undersigned quotes the more largely from this authority, be- 
cause this is the oldest case, and one of the very strongest cases cited, 
in which the courts of the United States have sustained the irregular 
exercise of legislative power, and because in this case the judges most 
earnestly endeavor, however vain the effort, to fix and define limits to 
legislative encroachment. There is yet another reason. In the va- 
rious forms in which the very able judge presents his views, in order 
to give them power and cogency, he uniformly throws into the nega- 
tive scale a denial of the right of any Legislature, in any of our repub-. 
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lican States, with or without a constitutional prohibition, to take 
property from A. and give it to B.; and he uses, as an equivalent 
phrase, in the same context, as among the things forbidden by the very 
nature of our institutions, the violation of the right of private property, 
which, for years afterwards, was incorporated as a prohibition in the 
fourth section of the eighth article of the Constitution of Ohio; and 
in the case of Wilkinson vs. Leland, so often referred to, Judge Story 
says, (page 657,) ‘Even if such authority could be deemed to have 
been confided by the charter to the General Assembly of Rhode 
Island as an exercise of transcendent sovereignty, before the Revo- 
lution, it can scarcely be imagined that that great event could have 
left the people of that State subjected to its uncontrolled and arbitra- 
ry exercise. ‘That government can scarcely be deemed to be free, 
where the rights of property are left solely dependent upon the will 
of a legislative body, without any restraint. The fundamental max- 
ims of a free government seem to require, that the rights of personal 
liberty and private property should be held sacred. At least, no 
court of justice in this country would be warranted in assuming, that 
the power to violate and disregard them—a power so repugnant to 
the common principles of justice and civil liberty—lurked under any 
general grant of legislative authority, or ought to be implied from 
any general expressions of the will of the people. The people ought 
not to be presumed to part with rights so vital to their security and 
well being, without very strong and direct expressions of such an in- 
tention. In Terret vs. Taylor, (9 Cranch, 43,) it was held by this 
court that a grant or title to lands once made by the Legislature, to 
any person or corporation, is irrevocable, and cannot be re-assumed 
by any subsequent legislative act, and that a different doctrine is ut- 
terly inconsistent with the great and fundamental principle of a repub- 
lican government, and with the right of the citizens to the free enjoy- 
ment of their property lawfully acquired. We know of no case, in 
which a legislative act to transfer the property of A. to B., without 
his consent, has ever been held a constitutional exercise of legislative 
power in any other State in the Union. On the contrary, it has 
been constantly resisted as inconsistent with just principles, by every 
jedicial tribunal in which it has been attempted to be enforced. We 
are not prepared, therefore, to admit that the people of Rhode Island 
have ever delegated to their Legislature the power to divest the 
vested rights of property, and transfer them without the assent of 
the parties.’ 


In 1836, this case of Wilkinson and Leland came again before the 
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Supreme Court, and is reported in 10 Peters, 294. The question at 
last presented by this famous case was, whether the heirs of Jonathan 
Jencks were at liberty to show that the sale of their Rhode Island 
land was not necessary to pay their ancestor’s debts. The decision 
of the court is pregnant with instruction to a Legislature which is in- 
yvited to the exercise of a similar power. The court held the evidence 
was inadmissible. *The Legislature,’ says Judge McLean, in deliv- 
ering the opinion of the court, ‘would have investigated the facts and 
confirmed the deeds to but little purpose, if it is to be considered only 
as prima facie evidence of title.’ An ill-deserved compliment, the 
undersigned fears, to the capacity of a legislative tribunal to investi~ 
gate facts! x 

The case of Rice vs. Parkman, (16. Mass. Rep., 326,) cited by 
Judge Story, was a case where the Legislature of Massachusetts 
granted authority to sell and convey the land of an infant, and invest 
the proceeds for his benefit. It was held that the Legislature might 
lawfully do such an act. It really has no relevancy to the matter now 
under consideration, and could have been cited only for the reason 
that it appeared to be a somewhat irregular exercise of power—but 
a power clearly vested in the Legislature. That body could regularly 
exercise it by general laws; irregudarly, by a special act. It is to be 
hoped that even this will seldom, if ever, be drawn into precedent in 
these halls. But in that case, the Chief Justice takes occasion to say, 
speaking of the grant of legislative power: ‘No one imagines that 
under this general authority the Legislature could deprive a citizen of 
his estate, or impair any valuable contract in which he might be in- 
terested.’ 

The undersigned does not feel at liberty to indulge his ‘sympathy” 
for the ‘eighty farmers’ who have toiled for the improvement of this 
land. He supposes that the humane and liberal policy of the occu- 
pying claimant laws, was established for their benefit, and to exclude 
the ‘sympathy’ of subsequent legislators for particular cases of hard- 
ship. The passage of the bill now reported is qguoad hoc, a repeal 
of the occupying claimant laws. It does not provide for the payment 
of the improvements, but it transfers the title to the land itself. In- 
deed, this case presents the naked question of the power of the legis- 
lature over private property, and the right to transfer it, at will, from 
one man to another. There are no circumstances presented or sug- 
gested, which, in legal contemplation, or in the contemplation of that 
equity known to our jurisprudence, can soften or ameliorate the bold, 
strong fact of simple power. Its language, as a precedent, will be 
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naked and unqualified—stat, pro ratione, voluntas. It is in vain to talk 
of right, and justice, and equity, unknown to and beyond the law, and 
undefined in our books of jurisprudence. Courts cannot be trusted 
with any such unlimited discretion over private rights, as the adoption 
of such vague principles, or, rather, such a casting away of all princi- 
ple, would involve. How, then, could such a power, undefined and 
uncertain, be entrusted to the legislative bodies, illy constituted as 
they are, and ever must be, for the decision of judicial questions? It 
may be right and just, in the opinion of this Legislature, and in the 
popular sense in which those terms are used by the committee, that 
this measure should be perfected, and this property transferred from 
the heirs of Price to the vendees of Duval. But to what standard do 
you refer this question of right? How do you fix, how define, how 
limit it? The answer is obvious. It forces itself upon our senses. 
It cannot be defined—it cannot be fixed—it has no limit except in 
the present and future legislative will. Subject to that, and to that 
only, do men in Ohio hereafter hold their property. 

The undersigned cannot look upon this attempted innovation, with- 
out the most gloomy forebodings as to its fature consequences. Either 
this act, if it pass into an act, must be rejected by the court as an 
usurpation of power on the part of the legislature—which the under- 
signed most earnestly hopes, if the mischief cannot be arrested here— 
or, being confirmed by that tribunal, will be recorded as a precedent; 
and, henceforward, it will become the settled right and indisputed 
power of the Legislature of Ohio, to transfer the property of one man to 
another, without the consent of the owner, whenever, in the opinion of 
that body, it is right and proper, or ExPEprENT that it should be done.” 


Both reports were referred back to the same committee, and the 
majority again reported in favor of legislative action; but at the mo- 
ment of writing we are not informed what has beendone. We trust, 
however, so dangerous a precedent will never be established in Ohio, 
as the passage of this law would certainly be. 


P. S. Since writing the above, we have learned with the deepest 
regret that the bill has passed both branches of the legislature, and 
become a law. It will now remain to test its validity before the ju- 
dicial tribunals. The result we cannot permit ourselves to doubt. 
The court which has pronounced curative laws unconstitational, must, 
for a much stronger reason, pronounce this law unconstitutional. 
Should the result be otherwise, we shall despair of any protection 
against what we cannot but regard as legislative usurpation. 
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LIMITED PARTNERSHIPS IN OHIO. 
[SPEECH OF JUDGE IRVIN. ] 


[We regard the recent “Act to authorize and regulate Limited Partnerships,” as 
one of the most important of the session, and had nearly concluded to publish it 
entire inthe Journal. But the following remarks of Judge Irvin, its author, supersede 
the necessity.] 


I regret, Mr. Speaker, that I cannot have the aid of the gentleman 
from Cincinnati, in carrying the bill through, who has just moved its 
indefinite postponement. As this bill has been introduced into the 
House by myself, it is just and proper I should enter into some expla- 
nation of its principles, and the details necessary to carry them out. 
Before framing this bill, a careful examination and comparison of the 
laws of the several States, which have incorporated the principles of 
this bill into their statutes, was made by me—lI drew the details of 
the bill from those statutes which seemed to have the best guards 
thrown around them. 

The first and second sections of the bill contain the principles on 
which it rests; the others are but the details for carrying into practi- 
cal results the leading idea contained, particularly in the second sec- 
tion of the bill. General partnerships are familiar to all of our minds, 
and for that reason we take no notice of the imperfections belonging 
to that system. The law of special partnerships is new to our minds, 
and hence it is we are disposed to look closely into the subject, both 

-in its principle, and the details necessary to guard and carry the 
principle into safe, beneficial, and practical results. 

If the law of general partnerships, as it is now understood and 
practised, was presented to our minds for investigation and adoption— 
if it were before us, as a new principle or system—the well grounded 
objections which might be taken to it would vastly out-number, and 
rightfully outweigh, all that can be made to the leading features and 
particular details of the present bill. Under the existing laws of 
general partnership, there are no provisions to limit or confine the 
partners to the business they first set out with—the commercial, man- 
ufacturing, and mechanical business with which the firm set out, often 
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times has its circle so extended as to embrace all three, and the close, 
and watchful pursuit of the first original business, is soon lost sight of 
and neglected in an eager chase after the others—-of this dealers 
with the firm can at best know but little, and oftentimes nothing— 
and the first they may know of it comes from the fact that the part- 
ners have failed in their original business, and the creditors and deal- 
ers are heavy losers, and then comes the disclosure that the funds, 
the means of their first business, have been exhausted in other plans 
and schemes with which they were little acquainted, and never con- 
templated in their original business. Against this the law of limited 
partnership effectually provides to set forth, in a written statement, 
the kind of business they propose to engage in, and to allow of no 
departure from it as long as that partnership exists. 

I said that the first and second sections of the bill contained the 
principle on which this bill rests; they allow two or more persons to 
associate themselves together, as general partners, and then allow 
that others may be taken in with them to a limited extent, who are 
called special or limited partners—all that is allowed to the limited 
partner, is to bring into the firm such an amount of capital, in actual 
cash payment, and nothing else, as he is willing to risk in that business 
and to the extent of this capital is he liable for the debts of the firm, 
and no further, unless he and his general partners do something in 
the management of the business contrary to the provisions of this 
bill; in which event, the limited partner becomes a general partner 
and makes himself liable for all the debts of the firm. The third 
section of the bill allows the general partners only to transact the 
business of the firm—the limited partner is allowed to take no part 
in it, further than to furnish the cash capital he has agreed to. All 
the credit he is permitted to give to the firm must be based on the 
capital he actually puts into it and nothing more. 

Then comes the fourth section of the bill, which provides that the 
persons forming such partnership, shall make and s‘gn a certificate, 
containing, first, the name under which the partnership is to be con- 
ducted; second, the names and respective places of residence of all 
the partners, distinguishing who are general and who are special part- 
ners; the amount of capital which each special partner has contrib- 
uted; the general nature of the business to be transacted; the time 
when the partnership is to commence and when it is to terminate. 
Before they can commence business, this certificate must be acknowl- 
edged and recorded in the office of the Recorder of Deeds, and then 
inserted and published six weeks in a newspaper in the county where 
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the firm proposes to carry on business. The names of all the general 
partners must be placed on the sign of the firm. In this provision 
the community have a full disclosure of the business, the name and 
residence of each partner, and the actual cash capital furnished by 
the limited partner; when their business commences and when it is 
to close. 

The twelfth section of the bill prohibits the special partner from 
withdrawing or having paid over to him, any part of the capital 
furnished by him until the close of the partnership—he must at all 
times keep it there until it can be ascertained how the business winds 
up—if successful, he has it returned to him; if unfortunate he loses 
it—nor can he on settlement of the partnership concerns, claim as a 
creditor until all other just claims against the firm are paid. It is 
true that the limited partner may, from time to time, if the busi- 
ness is successful, have his share of the profits paid to him; but, as I 
before said, he can never diminish his capital. If the partners de- 
part from their regular business, as set forth in their certificate, with 
the concurrence or assent of the limited partners, he becomes a gen- 
eral partner, and thereby liable for the debts of the whole firm. If 
he allows even the name of the firm to be changed, he becomes a 
general partner—the members of the firm must remain the same until 
it is dissolved, and then the dissolution must be recorded and published. 

If the business turns out unfortunately, no one creditor can be 
preferred above another; all are put on the same footing, and are to 
be paid in proportion to their claims. 

For frauds committed by any of the partners in the affairs of the 
partnership, the sixteenth section provides a punishment of fine, and 
imprisonment in the county jail. 

I think the most prominent features in the bill have now been re- 
ferred to, and it cannot but be readily perceived by every one, that 
both community and creditors are infinitely safer in their busi- 
ness intercourse with limited partnerships, than with general ones— 
they can know something of the responsibility of the limited partners, 
certainly to the extent of the interest they have in the firm, and the 
names and residence of each and every partner. 

One of the chief advantages to be, at an early period, derived 
from this system of partnership, will be the aid given to the enter- 
prise and industry of our citizens in mechanical, manufacturing and 
mercantile business. The honest, industrious and enterprising often 
feel the same disadvantages they encounter, for the want of means, 
and more capital in their business—and there are those, with all the 
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abundance of means, ready to aid, if they can do so, without putting 
at hazard all their property. ‘They are willing to come forward as 
limited partners, and risk five or ten thousand dollars in the hands of 
men in whose honesty and business capacity they have confidence, 
and if it is lost, let it go; they are willing to take that risk, but would 
not be willing to risk all they have accumulated through a life of toil 
—and it is most unreasonable to require they should. 

Under the limited partnership law, much of the disposable or sur- 
plus capital, in the hands of men who have had their day of active 
business, but are now grown old, and withdrawn from the risks inci- 
dent to the active pursuit of any, or of all, of the branches of business 
contemplated by this bill, can still be brought out, and again be made 
useful in the hands of men whoare now just in the beginning of their 
business life. Refuse the passage of this bill, still that money will 
seek an investment somewhere, perhaps in banks, in stocks, in brokers’ 
establishments, or in bonds and mortgages, at usurious interests. In 
this mode of investment, the capitalist does not risk, or put in jeopardy 
his other money or property; and why should he be asked to do so, 
while he is willing to venture a part of it under the provisions of this 
bill? Is it better that he should lend money to those he is willing to 
aid, taking a bond and mortgage on all they have, and in case of fail- 
ure, come in as first creditor and sweep all, or come under this bill as 
a limited partner, investing the same amount, but taking the chance 
of its return when the business isclosed? It seems to me the answer 
is obvious. In those States where a law like the one under debate, 
has been tried, it meets with the approbation and commendation of 
the intelligence of all classes and parties, and most especially so in 
the State of New York. 

I think the law is, at least, worthy of an experiment, and if found, 
in its practical effect, injurious to community and business, it can at 
any time be repealed. 








( 305 ) 


Superior Court of Cincinnati—January Term, 1846. 


Cartes WAYNE AND OTHERS v. THE Wasnineton Murua. Insvu- 
RANCE CoMPANY AND OTHERS, 


[Rerorrep By T. Waxker.] 


Where defendants have been duly served with a.subpena in Chancery, and are in 
default, and a decree pro confesso has been regularly taken against them, they 
will not be permitted, at a subsequent term, to open the decree and file an answer, 
unless, ‘in addition to the disclosure of a meritorious defence, they furnish a rea- 
sonable excuse for their delay. 


That the defendant did not consider complainant’s claim as of sufficient importance 
to require a defence, is no excuse whatever for him; but the neglect for that rea- 
son by the defendant’s agent, whose duty it was to defend, will not be imputed to 
the defendant who applies for leave to defend, and the negligence of the agent is 
a sufficient excuse where the complainant cannot be injured by the delay, and 
the defendant has no other relief. 


Tuts was a bill in Chancery, in which complainants set up an equita- 
ble title to land of which defendants, the Washington Mutual Insurance 
Company, had the legal title, and praying fora conveyance. Process 
having been duly served, and the defendants being in default for 
answer, a decree nisi was filed on the 15th of September, and con- 
firmed on the 8th of October, 1845, within the rules of the Court. 
This decree directed the defendants to convey, upon being paid cer- 
tain charges by complainants, and referred the case to a master to 
ascertain the amount. At the next January term, the Insurance 
Company moved to have the decree opened, and for leave to file an 
answer, which was produced, setting up the defence of innocent pur- 
chasers, without notice. The affidavit, which was made by the Presi- 
dent of the Company, set up the following excuse for the default: 
“The deponent further says, that he supposed the claim of the said 
Wayne to be a mere pretence without right, and that he was advised 
by several of the directors of said Company that the said claim was 
wholly unfounded, and such as would receive no favor in a court of 
equity; that, moreover, he supposed and labored under the mistaken 
belief, that whatever might be the nature of the claim aforesaid, the 
Company was not bound to pay any attention to it, but that the war- 

Vor, III.—No. 7. 39 
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rantor of the said premises to the said Company, John H. Groesbeck, 
who was also a party to the suit, was bound to defend the title, and 
was so defending it; and that consequently he employed no attor- 
ney,” &c. 

Corron and Goopman, in support of the motion. Waker and 
Kester, contra. 

Corrin, J. A question is made whether the decree entered in this 
case is a final or interlocutory decree. 

It is difficult to define what is an interlocutory and what is a final 
decree, in such precise terms so as, at all times, to determine by that 
definition to which class a decree belongs. Decrees under our practice 
may be so far final as to give the parties a right to appeal, and yet, 
according to strict chancery rules, be an interlocutory and not a final 
decree. 

Whether the decree in this case is interlocutory, or, as claimed by 
the complainants, final, is not necessary, for the purposes of this mo- 
tion, to decide, because it is settled that it is in the power of the 
court to set aside a decree entered by default, for the purpose of giv- 
ing a defendant an opportunity to make a defence, when such defence 
is meritorious, and he has not been heard in relation thereto, either 
by mistake or accident, or the negligence of his solicitor. Erwin v. 
Vint, 6 Munf., 267; Millspaugh v. McBride, 7 Page, 512; Beekman v. 
Peck, 3 Johns. C. Rep., 415; 1 Barber’s C. Practice, 368. 

The defendants show a meritorious defence. If this decree is per- 
mitted to remain, the defendants are concluded. I do not see that 
they can be relieved by a rehearing or by a bill of review. They 
have no relief unless the court can set aside the decree and permit 
them to answer. 

Some of the officers of this Company have been guilty of negligence 
as to the defenee of this case. Their excuse for this neglect to an- 
swer the bill,so far as they are personally concerned, is no excuse 
whatever, and if they were the defendants, I would not be disposed 
to interfere. But it is not their individual rights which are affected; 
they are agents or trustees, and the property in question is held by the 
Company and managed by the officers in trust for others. It is part 
of a trust fund pledged for the contracts of the Company, controlled 
by its agents for the interest of its creditors and the individuals com- 
posing the Company, and for no other purpose. 

In Millspaugh v. McBride, the defendant’s solicitor was guilty of 
unpardonable neglect, and, I may say, gross negligence. Headvised 
the defendant to suffer the bill to be taken as confessed, permitted 








Sellers v. The State of Illinois. 307 


the complainant to take the decree by which the rights of his client 
were concluded, and all this time had never looked into the bill; yet 
the court, after a sale of the property to the complainant, set aside 
the order taking the bill as confessed, discharged the enrolment of 
the decree, cancelled the master’s deed, and permitted the defend- 
ants to answer and defend. 

It may be said that the officers of the defendants are responsible 
for any injury resulting from their negligence. So, undoubtedly, 
was the solicitor in the above case, and it does not appear that that 
had any influence in the decision of the motion. 

Whether liable or not, where no possible injury can result to the 
complainants, and irreparable injury may result to the persons really 
interested, it seems to me that justice will be more properly adminis- 
tered by setting aside the decree and permitting the merits of the 
case to be heard, than to allow the decrec, obtained by a default 
owing to the negligence of the agent or officer whose duty it was to 
see to the defence, to stand. 

I shall, accordingly, order that the decree be set aside, that the 
defendants have leave to file their answers, setting up the defence 
disclosed, upon the payment of all costs which have accrued up to 
this time. 





Supreme Court of Illinois at Spring field, December Term, 1844. 


Rosert Setiers 2. Tur Peorie or tHE Srarte or ILurots. 


[Rerortep By Cuarzes GILMAN. |] 
MOTION FOR A HABEAS CORPUS. 


R. S. was indicted, tried and convicted, of the crime of murder, but the judgment 
was reversed on errorin the Supreme Court. Subsequently, and after the cause 
was remanded to the Circuit Court, a new indictment was preferred against him 
for manslaughter. After his conviction, and prior'to the finding of the indictment 
for manslaughter, the law fixing the punishment for this offence was changed. 
The indictment alleged the act of killing to have been committed on a day which 
was subsequent to the passage of the law, though in fact committed during the 
existence of another and different law in relation to the same offence. S. volun- 
tarily pleaded “ guilty,” and was sentenced to seven years confinement in the 
penitentiary. Held, on motion for a habeas corpus, that the plea was the result of 
a fair contract,—and that, therefore, the motion should be denied. 


Jostan LamBorn, Esq., for the petitioner, filed an affidavit and 
made a motion for a writ of habeas corpus to bring the petitioner, who 
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is aconvict in the penitentiary at Alton, before this court, based upon 
the following state of facts. 

Robert Sellers was indicted and convicted for the crime of murder, 
in the Shelby Circuit Court, at the May term, 1842, the Hon. Sam- 
uel H. Treat presiding; at the December term of this Court, of the 
same year, the judgment of the Circuit Court was reversed, anda 
new trial awarded. 3 Scam. 412. After the cause was remanded, 
the Atiorney General entered a nolle prosequi upon the indictment. 
After the said conviction, the Legislature repealed the law defining 
the offence and fixing the punishment for manslaughter by confine- 
ment in the penitentiary for not more than three years, and passed 
another law making the punishment confinement in the penitentiary 
for not more than eight years, and without any saving clause as to 
offences previously committed. Laws of 1842-3, p. 155,§3. A new 
indictment was preferred for a manslaughter committed since the pas- 
sage of this law, though in fact for the same act of killing. Sellers, 
with a full knowledge of all the facts, on being arraigned, pleaded 
“suilty,” and was sentenced to a confinement of seven years in the 
penitentiary. The only evidence of these facts was the affidavit of 
the counsel for the petitioner. J. A. McDougal, Attorney General, 
resisted the motion, and made a statement of facts substantially cor- 
responding with those stated by the petitioner’s counsel. He said, 
however, that he did not admit these facts as evidence to be used on 
this motion. The proposition so to dispose of the cause below came 
either from the citizens of the county or the prisoner; it was not made 
by him to the prisoner, but it probably had its origin in the fact that 
a jury could not be had in the county where the indictment for mur- 
der was pending. 

J. Burrerrie.p, for the petitioner, in conclusion. 

The contract between the petitioner and the people was made 
through fear, and therefore invalid.* Puffendorf, 274, 278, 279. 

Fraud vitiates all contracts. Chitty on Contracts, 527. 

The rule is not universal, that the law will not allow a party to 





" *°T would be a foolish and idle way of acting, when we are got once clear of the 
danger, to pay voluntarily what we promised upon force, and then to require repata- 
tion of the damage. Martial L. xi, 9 Epig. 59. 


“* My barber with his razor on my throat, 
Asks me for wealth and freedom, and what not: 
I promise all, whilst danger ties my hands, 
or not the barber, but the rogue demands; 
But when fierce razor to safe sheath withdrew, 
I'd spoil his dancing and his fiddling too.” 
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aver any thing against his deed, for fraud and covin may be averred. 
Fonblanque’s Eq. 111, note. 

Fraud and covin may be averred against any act whatever. Dale 
y. Rosevelt, 9 Cowen, 310. 

Fraud is more odious than force. 1 Story’s Eq. Jur. 196, § 186. 

Pothier says, that the term fraud is applied to every artifice made 
use of by one person for the purpose of deceiving another. Pothier 
on Oblig. by Evans, pt. 1, ch. 1, § 1, art. 3, n. 28, p. 19. 

Fraud and covin will avoid any act whatever by deed in pais, or 
by record. Fermor’s Case, 2 Coke’s R. part iii. p. 77. 

3 Bac. Abr. title Habeas Corpus, no. 13, was cited. Answer of the 
judges to the tenth question, which was in substance: are the judges 
so bound by the facts returned to a writ of habeas corpus, that they 
cannot discharge a prisoner, where it appears most manifestly that 
the facts returned are false, and that he is illegally restrained? They 
all answer that they are not so bound by the return. 

A judgment is evidence of what is stated in it, but itis not evidence 
of matters out of it, such as that the offence was committed on the 
day alleged in the indictment; but it may be shown that it was com- 
mitted on another day, because the time is not traversable. 1 Phil. 
Ev. 317; Ex parte Watkins, 3 Peters, 193. 

Per Curtam. The case before us appears to have been the result 
of a voluntary contract, on the part of the petitioner, and under all 
the circumstances, we are not disposed to disturb it. We can see no 
good reason for the interference of the court in the manner proposed, 
and will, therefore, leave the petitioner to seek a remedy, if any he 
has, by the prosecution of a Writ of Error, which he may yet do, 
not being barred by the statute of limitations. 

Motion denied. 


Note by the Reporter. Treat J. declined hearing the motion in this cause, or taking 
any part whatsoever in the decision. 

A Writ of Error was sued out, but dismissed at the December term, 1845, it being 
understood that the plaintiff in error had departed this life. 


Note by the Editors. We take the liberty of publishing the letter of our esteemed 
correspondent, which accompanied the foregoing report, as the most convenient 
method of correcting certain errors therein pointed out, at well as for the purpose of 
making public the information therein contained. 


Quincy, Il., Feb. 19, 1846. 
Dear Sir: I enclose you a short but singular case, which came before our Supreme 
Court, at the December term, 1844. In the course of next month, I will send you 
some cases decided at the December term, 1845, which has just adjourned. My first 
volume of Reports will appear in July, and will soon be put to press. 
I must request you to make a correction in the case last sent you. By some mis- 
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take or other, the words “ Zhe Court’? were inserted before the brief of defts., in 
Dec. number, on page 113. They should not appear in the case at all, there being no 
occasion for them. I do not think thatI put them in my manuscript. 

In giving a list of salaries of judges in the different States, you set down to our 
State $1500. By a law of Feb. 12, 1845, all those judges, who might thereafter be 
appointed were to have but $1000. However, as it was rather a temporary shift to 
accomplish some political purpose, I presume the salaries will, by another winter, be 
placed upon a par, by raising them to $1500. 

I, haste. Yours respectfully, CHARLES GILMAN. 





SOUTHERN BOUNDARY OF OHIO. 


Report of the Senate Committee on the Judiciary. 


[Weare sure our readers will not complain, if we devote an unusual portion of the 
present number to the proceedings of the Ohio Legislature at its recent session. 
Never, perhaps, have so many important questions been presented for consideration 
at a single session; and among them, none is more important than the subject of this 
Report. Five States are deeply interested in this question of Boundary. Admit the 
Virginia doctrine of high water mark as the southern boundary on the north side of 
the Ohio river, and you involve our jurisdiction in endless uncertainty and confusion. 
Admit the doctrine of Handly’s Lessee y. Anthony, 5 Wheat. 274, which fixes low water 
mark on this side as the boundary, and you still have only a less evil, because the line 
though fixed, instead of fluctuating, subjects us on this side to untold inconveniences. 
But admit the centre of the main channel of the Ohio river, as resolved by our Legisla- 
ture, to be the boundary, and you place the States on the two sides of the river, not only 
on equal terms—a great point—but on the usual terms of States or nations situated on 
opposite sides of navigable rivers. We therefore commend the following able report 
to the most serious consideration of all our readers.] 


Mr. Perxms, from the standing committee on the Judiciary, made 

the following 
REPORT: 

The standing committee on the Judiciary, to which was referred so 
much of the message of the Governor as relates.to the capture of 
certain citizens of Ohio, and to the correspondence of the Execu- 
tive of this State with the Executive of Virginia, report: 

That, from the report of the testimony given on the examination 
in Virginia of the charge against the Ohio citizens, and from the 
other testimony adduced, they are satisfied that the acts done by the 
Ohio citizens were done on the bank of the Ohio river, on the north- 
west side, between low and high water mark. It seems to be con- 
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ceded, that they were captured by citizens of Virginia far above 
low water mark; they were kidnapped there and forcibly conveyed, 
under threat of death upon resistance, out of Ohio to Virginia, and 
there subjected to imprisonment and a judicial trial, and are since, on 
disagreement of the court, under peculiar circumstances, let out on 
bail. The special verdict of the jury finds, however, that the Ohio 
citizens did step into the water of the river in assisting the negroes 
to escape, though, as above suggested, we are not, from the proofs, 
satisfied of that fact. Be that fact as it may, the Virginia citizens 
had no authority to pursue our citizens into the State of Ohio and 
take them away. The act of doing this is a crime against our laws; 
and the refusal of the Executive of Virginia to give up the offenders 
against our laws, was a breach of the plighted faith between the 
States, and an infraction of the constitution and laws of the United 
States. 

The State is bound to protect the personal liberty of our citizens. 
The seizing and carrying them away by citizens of another State, 
and the justification of the outrage by the authorities of such other 
State, is a matter of grave consideration. But beyond all this lies 
the real question, that in which the public now and in all coming time 
are interested, the boundary and limits of our State. 

It is sometimes insisted by our southern neighbors, that the bound- 
ary between them and us is the high water mark on the northwest 
side of the river; at other times, that it is at the water’s edge, where- 
ever it may be at the time, between the lowest stage and the highest. 
At other times they say it is low water mark. Your committee be- 
lieve each of these propositions is wrong, If the high water mark is 
the boundary, then a valuable portion of our cities and farms along 
the Ohio, which has been known to rise sixty-five feet, is in Virginia 
and Kentucky, and thousands of persons, heretofore supposing them- 
selves citizens of Ohio, are inhabitants of other States. If the line 
of boundary changes with the varying river, then these citizens and 
this property are to-day within the bounds of Ohio, to-morrow in Vir- 
ginia or Kentucky. If the line of boundary is low water mark, yet 
insufferable evils to our citizens must ensue. Wherever a pier is 
built out into the river from the Ohio shore, the end of the pier will be 
in Kentucky, subject to her laws, property on it subject to her taxa- 
tion, offences committed on it subject to her laws, and citizens of Ohio 
for them may be seized and taken to a foreign State, tried and con- 
victed among strangers for offences against laws, of the existence of 
which they knew nothing, and to which, being citizens of Ohio, they 
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were not of their own accord amenable. The visit of the foreign 
sheriff and his posse could not fail to engender anger, and outrage 
and strife, resulting in bloodshed, and attended with bitterness be- 
tween the adjoining States. Water pipes, to supply the inhabitants 
of our cities and towns on the river, must of course penetrate the 
river beyond low water mark, and thus become a trespass on the 
territories of foreign States, from which circumstance innumerable 
vexations and conflicts, of a public and private nature, must arise. 

The above considerations convince your committee that the bound- 
ary line ought to be the centre of the main channel of the river. We 
proceed to inquire where, by law, it in truth is. ' 

Vattel says: “In all cases of doubt, every country lying upon a 
river is presumed to have no other limits but the river itself; be- 
cause nothing is more natural than to take a river for a boundary 
where a State is established on its borders; and wherever there is 
doubt, that is to be presumed which is most natural and most 
probable.” 

This proposition of Vattel your committee esteem an axiom. Tak- 
ing it as such, it could never be apprehended that, where two nations 
are separated by a river, either should own it to the opposite shore. 
Each government would doubtless, by compact, for the protection of 
their property and citizens navigating it, extend their laws over the 
surface of the water; but, for all other purposes, each would own to the 
centre of the river—that would be the boundary line. 

But it is said Virginia formerly extended across the river, and, in 
her boundaries, embraced much of what is now the three States 
northwest of the Ohio, or at least that she owned the territory. With- 
out stopping to discuss this saying, your committee add that it is 
thereupon claimed that the rights of the States northwest of the Ohio, 
and their boundary, are defined and established by the express terms 
of the Virginia deed of cession, or by its fair construction. Conced- 
ing, for the purpose of this discussion, both these propositions, your 
committee proceed to the examination of the deed of cession and the 
construction of it. 

In the deed of cession Virginia ceded to Congress all her right and 
claim, as well of soil as jurisdiction, to the territory “situate, lying 
and being, to the northwest of the Ohio river.” It is claimed that 
this excluded the river from the grant, and retained it to Virginia. 
But what was the southeastern boundary of the grant? The river. 
But a deed bounding on a river is always adjudged to embrace the one 
half of the river, or to extend to the centre of the main current. If 
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so between individuals, much more, for the reasons above, should this 
be the understanding between States. 

If doubts exist, then are we to refer to such lights as will serve to 
illustrate the subject. These are, the other parts of the deed, the 
practice and construction near the time of its execution, and the laws 
or customs of nations. In the same deed of cession, Virginia stipu- 
lates that the territory conveyed shall be formed into States * having 
the same rights of sovereignty, freedom and independence, as the 
other States.” On the construction claimed by our neighbors, our 
State is not, as we have shown, either sovereign, free, or independent; 
but our citizens and their property, while under the authority of our 
laws, are yet subject to the laws of foreign States. 

The ordinance of 1787 provides that the States northwest of the 
Ohio river shall be bounded “ by the Ohio,” without any limitation. 
To this ordinance Virginia, by her delegates, was a party. Her 
deed of cession was made before the ordinance, and again by an 
amendment in other respects, afterwards confirmed. By the consti- 
tution of Ohio, accepted in Congress, the State is bounded “ on the 
south by the Ohio river,” without any limitation. It seems to your 
committee that neither Congress, nor Virginia there represented, 
would have allowed this phrase in the ordinance or the constitution, 
unrestricted, if Virginia had, by her deed, intended that the bound- 
ary should be any other than the centre of the river, that being the 
manifest intention and authorized construction of both the ordinance 
and the constitution, as Ohio is bounded thereby on the river, and 
we have shown that a boundary on the river, unrestricted, ex vi ter- 
mint, extends to its centre. 

To the above reasoning may be added the authority of the customs 
of nations, as already quoted from Vattel, that “wherever there is doubt, 
that is always to be presumed which is most natural and most probable.” 
For we may well ask, was it intended by Virginia when, with mater- 
nal care, she provided for the “sovereignty, freedom and independ- 
ence” of her offspring, to subject them to the manifold evils sure to 
attend the boundary at the line of low water mark, or any other line 
than the centre of the river, particularly when she neither reserved 
nor obtained any thing of real value to herself? For the power to 
harass and annoy a neighboring State can be of no value to any but a 
belligerent nation. And it may again be asked, would Ohio, or In- 
diana, or Illinois, have consented to come into the Union with such 
incumbrances on their sovereignty? ‘The “natural and most probable 
presumptions,” then, are in favor of the construction of your committee. 

Vox, III.—No. 7. 40 
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Against this view of this deeply important subject, a judicial de- 
cision of the Supreme Court of the United States, in the case of 
Handley’s Lessee vy. Anthony et al, 5 Wheaton’s Rep. 374, is cited. 
The action was ejectment, to recover a point of land on the 
Indiana side of the Ohio river, under a Kentucky grant. The 
question was whether the land was ia Kentucky or Indiana. During 
a portion of the year the waters of the Ohio, running in what is 
termed a bayou, separates the land demanded from the main land, 
the bayou entering the river below. During another portion of the 
year, and for several months, and when the water is low, it no longer 
surrounds the land. It was manifest from this statement, that the 
only point in litigation was, whether the land demanded was in Ken- 
tucky or Indiana. The court was not called upon to decide where 
was the boundary line between the sovereign powers, nor could they 
decide this point, for neither State interested was in court. Their 
decision should have been, without attempting to settle the boundary, 
to declare that the land being above the river, was in Indiana, leav- 
ing the question of boundary to be decided when made, and when 
the proper parties should be before the court. The judge writing 
the decision did, indeed, go farther, but whatever else he wrote was 
obiter dictum, and extra judicial. Fora decision of boundary, then, the 
case is no authority, because, 

First, the question did not arise in the case. 

Second, the parties to such questions were not before the court. 

If it were otherwise, yet one judicial decision settles no question; 
it is only by a series of several decisions well considered, on the same 
point, that the law is established. 

In conformity with the views which your committee have submitted, 
they recommend the adoption of the resolutions herewith reported. 

Resolved by the General Assembly of the State of Ohio, That the 
southern boundary of the State of Ohio is the centre of the main 
channel of the Ohie river. 

Resolved, That the Governor be requested to forward a copy of the 
above resolution and the report accompanying it, to the Executives. 
of the several States, with the request that they lay the same before 
their respective Legislatures; and that a copy of the same be also 


forwarded to the Senators and Representatives in Congress from 
this State. 


Ws. L. Perxins, 

J. H. Ewine, 

T. W. Powett1, 
Josepu NEwMAN, 
Cuar.es B. Gopparp. 








( 315 ) 


Opinion of the Hon. Ricuarp M. Youne, declaring the voluntary part 
of the Bankrupt Law of 1841 unconstitutional. 


CIRCUIT COURT OF ILLINOIS—OCTOBER TERM, 1843. 


Wma. P. Wart es v. Ricnarp D. Lator. 
APPEAL FROM A JUSTICE OF THE PEACE. 


In this case, judgment was obtained against the defendant, Lalor, 
before a justice of the peace, for the sum of $81 44 and costs, and 
an appeal taken by him to this Court; and the defendant now pleads, 
at this term of the Court,(puis dareign continuance,) a certificate of 
discharge under the bankrupt law; to which the plaintiff demurs, and 
insists that the law, under which the certificate of discharge was ob- 
tained, is unconstitutional. 

After argument, by Greea for the plaintiff, and Patrick and 
CHAMBERLIN contra, the court took the case under advisement, and 
afterwards, at the next term, delivered the following opinion: 

The law relative to bankrupicies in England, was an innovation 
upon the common law, and first introduced into that country by the 
statute of 34 and 35 of Henry 8, about the year 1543, but has, since 
that time, been altered and new modelled, in almost every particular. 
By that statute, and the subsequent laws on that subject, a summary 
mode of proceeding was allowed, at the suit of one or more of a 
man’s creditors, at the common expense, and for the benefit of all, 
by which the debtor, by mere operation of law, was divested of all 
his property, real and personal, including choses in action, as well as 
equitable interests of every description, which were immediately 
transferred to trustees selected and appointed by the creditors—the 
debtor being required, under severe penalties, to discover and deliver 
to the persons thus appointed all his property and effects, to be di- 
vided, pro rata, among those who had demands against him. If the 
debtor made a full and true discovery of all his property and effects, 
and appeared to have acted honestly and without fraud, he became 
entitled to a complete discharge, both of his person and all future ac- 
quisitions of property, as well as to a reasonable allowance out of his 
former effects, in proportion to his good conduct. 3 Petersdorff, 419. 








316 Bankrupt Law. 


The benefits and advantages of this system, which were supposed 
to be common to both creditor and debtor, were confined, exclusively, 
to traders and creditors of traders; a restriction which is founded on 
the presumption that traders have greater opportunities, than other 
persons, of committing frauds upon their creditors, and of the more 
sudden and greater variations in the state and condition of their 
property. ‘These opportunities of fraud, and that instability of for- 
tune, which distinguish persons employed in the trade of merchandise, 
necessarily arise from the nature of the credit and capital by which 
traders commonly gain their living. Other persons, who live upon 
the income of a fixed property, or by the emoluments of a profession 
or employment in which no commodity is bought or sold for the pur- 
pose of a livelihood, are not supposed to require so extensive a credit, 
and are, consequently, not exposed to the fluctuations in trade, and 
the numerous accidents, to which the merchant and trader are con- 
stantly liable. 3 Petersdorff, 419. 

Lord Coke, who looked upon bankruptcy as a crime in his day, 
says: “We have fetched as well the name as the wickedness of bank- 
rupts from foreign nations; for banque, in the French language, an- 
swers to mensa, in the Latin, and a banquer or exchanger to mensarius. 
And route is a sign or mark; as we say, a cart route is the sign or 
mark where the cart hath gone. Metaphorically, it is taken for him 
that hath wasted his estate, and removed his banque, so that there is 
left but the mention thereof. Some say that is derived from rompue 
and bangue, as he that has broken his banque or estate. In former 
times, as the name of bankrupt, so was the offence itself, (as hath 
been said,) a stranger to an Englishman, who of all nations was the 
freest from bankruptcy.” And he informs us that the first statute on 
the subject was made against strangers, to wit: against the Lombards, 
who, after they had made obligations to their creditors, suddenly es- 
caped out of the kingdom, without any notice or agreement, for the 
purpose of defrauding them. 4 Inst., 277. Neither (says he) do we 
find any complaint in Parliament, until 34 Henry 8, when the English 
merchant, also, had rioted in three kinds of costliness, to wit: costly, 
building, costly diet, and costly apparel, accompanied by neglect of 
his trade, and neglect of his servants, by which his wealth was un- 
dermined and consumed. 4 Inst., 277; 3 Petersdorff’s Com. Law 
Rep., 418. 

Blackstone derives the word bankrupt from bancus or banque, which 
signifies the table or counter of a tradesman, and ruptus, broken— 
denoting thereby one whose shop or place of trade is broken and 
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gone. He defines a bankrupt “to be a trader, who secretes himself, 
or does certain other acts tending to defraud his creditors.” Doctor 
Johnson derives the word bankrupt from the French banqueroute, and 
the Italian bancorotto, and tells us that the money changers of Italy 
had benches in the Burse or Exchange; and that when any became 
insolvent, his banco was rotto—his bench was broke. Bailey, in a 
modern edition of his Dictionary, says a bankrupt is “one who, by the 
laws of the land, is obliged by his creditors to yield up his goods, 
&c.,” and also “a trader who breaks, and steps aside by design, to de- 
fraud his creditors.” In Webster’s Dictionary, after giving the deri- 
vation of the word bankrupt, he thus defines it: “A trader who 
secretes himself, or does certain other acts tending to defraud his 
creditors. That, in strictness, no person but a trader can be a bank- 
rupt. That bankruptcy is applied to merchants and traders—insol- 
vency to other persons.” 

Chancellor Kent says bankruptcy, in the English law, has, by long 
and settled usage, received an appropriate meaning, and has been 
considered to be applicable only to unfortunate traders, or persons 
who get their livelihood by buying and sc'ling for gain, and who do 
certain acts which afford evidence of an intention to avoid the pay- 
ment of their debts.” 2 Kent’s Com., 389. 

So much for the derivation and meaning of the word Bankrupt, 
and the occasion and origin of the first laws on that subject in the 
mother country. 

The first bankrupt law in the United States was passed April 4, 
1800, and was entitled “An act to establish a uniform system of bank- 
ruptcy throughout the United States.” The first section provided, 
“that from and after the first day of June, one thousand eight hun- 
dred, if any merchant or other person residing within the United 
States, and actually using the trade of merchandise, by buying and 
selling in gross, or by retail, or dealing in exchange, or as a banker, 
broker, factor, underwriter, marine insurer, shall, with intent unlaw- 
fully to delay or defraud his or her creditors, depart from the State 
in which such person usually resides, or remain absent therefrom, or 
conceal himself therein, or keep his or her house, so that he or she 
cannot be taken or served with process, or willingly or fraudulently 
procure him or herself to be arrested, or his or her lands, goods, 
money or chattels, to be attached, sequestered, or taken in execution, 
or shall secretly convey his or her goods out of his or her house, &c., 
shall be adjudged a bankrupt.” 

This was the first time a practical construction had been given to 
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our constitution on that subject, in the enactment of a law, which, on 
examination, will be found to contain, within its provisions, most of 
the leading features of the English system. It will also be remem- 
bered, that many of the men who had acted a conspicuous part in the 
Federal Convention of 1787, were still living, and members of Con- 
gress when that act was passed, and the reasonable inference is, that 
the true construction was adopted in the framing of the law. 

The constitution simply declares that “Congress shall have power 
to establish uniform laws on the subject of bankruptcies throughout 
the United States.” 

The “Federalist,” which was the joint production of Hamilton, 
Jay and Madison, has but a single paragraph on the subject. In 
the 42nd number of that book, Mr. Madison says “the power of es- 
tablishing uniform laws of bankruptcy is so intimately connected with 
the regulation of commerce, and will prevent so many frauds where 
the parties or their property may lie or may be removed into differ- 
ent States, that the expediency of it seems not likely to be drawn in 
question.” We also learn from his published papers, that when the 
subject of bankruptcy was brought before the convention, that the 
English laws upon that subject were expressly referred to, in the de- 
bates upon that question. 3 Madison Pap., 184l. 

Mr. Madison, more than any other person, was instrumental in 
framing and perfecting the constitution in the form in which it was 
finally adopted, and from the peculiar part which he acted in the 
convention, was probably better qualified to understand its true mean- 
ing and proper construction, than any other member of the body. 
His exposition of il, although in a few words, is not left to conjecture; 
and no one can doubt but that at the time of the insertion of this 
power in the constitution, direct reference was had to the bankrupt 
laws of England. 

But it is contended, on the part of the defendant’s attorneys, that 
the power of Congress extends to all cases of insolvency, and that 
the voluntary part of the act of August 19th, 1841, as it is called, is 
as well constitutional as that portion which refers to traders and 
others as a distinct class of debtors, and against whom a different 
mode of proceeding is adopted, at the option of their creditors. 

That part of the act which provides for the discharge of insolvent 
debtors, as well as bankrupts, technically so called, and which is in- 
sisted by the plaintiff’s attorney to be unconstitutional, is as follows: 

“All persons whatsoever, residing in any State, district or territory 
of the United States, owing debts which shall not have been created 
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in consequence of defalcation as a public officer, or as executor, ad- 
ministrator, guardian or trustee, or while acting in any other fidu- 
ciary capacity, who shall, by petition, setting forth to the best of his 
knowledge and belief, a list of his or their creditors, their respective 
places of residence, and the amount due to each, together with an 
accurate inventory of his or their property, rights, and credits of every 
name, kind and description, and the location and situation of each 
and every parcel or portion thereof, verified by oath, or, if conscien- 
tiously scrupulous of taking an oath, by solemn affirmation, apply to 
the proper court, as hereinafler mentioned, for the benefit of this act, 
and therein declare themselves to be unable to meet their debts and 
engagements, shal be deemed bankrupts within the purview of this 
act, and may be so declared accordingly by a decree of such court.” 
See the Ist section of “An act to establish a uniform system of bank- 
ruptcy throughout the United States,” passed August 19th, 1841. 

This provision contains none of the distinguishing features of a 
bankrupt law, and yet its effect is to cancel the debt, discharge the 
person of the debtor from arrest, and protect all future acquisitions of 
property from the demands of his creditors. The law itself, when 
taken as a whole, evidently includes the whole class of insolvent 
debtors, as well as that of bankrupts, and cannot, by any fair and 
legal construction or intendment, be reconciled with the clause in the 
constitution referred to. It is well known, that before the American 
revolution, and at the time of the adoption of the federal constitution, 
the laws of England, from whence we have derived by far the greater 
portion of our system of jurisprudence, embraced both classes of per- 
sons, and that the several provisions concerning the proceedings in 
the two cases, were based upon principles altogether different, in 
almost every particular. 

Bankrupt laws, for instance, were confined in their operation to 
merchants, traders, and such persons as made their living by buying 
and selling; while the insolvent laws extended to all classes of im- 
prisoned debtors, without regard to their occupation. The remedy 
against the bankrupt was enforced at the instance of his credit- 
ors, while the insolvent laws provided a mode by which the debtor, 
on his own motion, could obtain his enlargement from imprisonment, 
Under the bankrupt law, the debt was completely discharged, while 
the future acquisitions of the debtor, under the insolvent laws, still 
remained liable to the demands of his creditors. 

The first act for the relief of insolvent debtors in England was 
enacted as early as the 22 and 23 Charles 2. chap. 20. about the 
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year 1682. These laws discharged the debtor from imprisonment on 
surrendering his property for the benefit of his creditors, but left his 
future acquisitions still liable for the payment of his debts, and an- 
swered very nearly to the cessio bonorum of the Roman law. The 
cessio bonorum of the Roman law, which still prevails in most parts 
of the continent of Europe, only exempted the person of the debtor 
from imprisonment. It did not release or discharge the debt, or ex- 
empt the future acquisitions of the debtor from execution for the 
debt. The English statute of 32 George 2. commonly called the 
*‘ Lords’ act,” and the more recent English statutes of 33 George 3— 
1 George 4. and 5 George 4. have gone no further than to discharge 
the debtor’s person, and it may be laid down as the law of Germany, 
France, Holland, Scotland, England, &c., that insolvent Jaws are not 
more extensive in their operation, than the cessio bonorum of the civil 
law. 1 Kent’s Com. 422. 

Under the English system, the bankrupt could not be discharged 
until five-sixths of his creditors assented to it, by signing his certifi- 
cate; and under the bankrupt law of 1800, the consent of two-thirds 
of his creditors in number and value, who had proved their debts 
under the commission, was essential to the discharge. So that, 
although bankruptcy and insolvency are sometimes confounded as 
convertible terms, they are nevertheless things which are perfectly 
distinct in contemplation of law. For one who is insolvent may 
never become a bankrupt, or be capable of becoming so; and a 
bankrupt may finally prove to be solvent. See Cook’s Bankrupt 
Laws—Cullen’s Principles of Bankrupt Law—Christian’s Bankrupt 
Law—and 3 Petersdorff, 422. 

It has been frequently remarked by persons in favor of such laws 
as discharge the debtor from all future liability on the surrender of 
his property, “ that contracts are made with reference to the pro- 
perty a man has in his possession, and if his creditors get all he has, 
they cannot reasonably expect any thing more.” This argument 
was fully met and overthrown by Chief Justice Marshall, in the case 
of Sturges vs. Crowninshield, 4 Wheaton’s Rep. 122. 198, and may 
now be considered as at rest. In that case, the Chief Justice says, 
a state may by law discharge debtors from imprisonment, for impris- 
onment is no part of the contract, but a means given to the creditors 
to enforce it. But that the obligation of the contract was not fulfilled 
by a surrender of the debtor’s property. He said that it had been 
contended, that, as a contract can only bind a man to pay to the full 
extent of his property, it is an implied condition that he may he dis- 
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charged on surrendering the whole of it. But that it was not true, 
as contended, that the parties had in view the property in possession 
only, at the making of the contract; or that its obligation did not 
extend to future acquisitions; and that, to release such future acqui- 
sitions, would impair the obligation of the contract. That there was 
a distinction between the obligation of a contract, and the remedy 
to enforce that obligation, and that the remedy might be modified as 
the wisdom of the Legislature should direct. That industry, talents, 
and integrity, constituted a fund which was as confidently trusted as 
property itself.” 

How often, for instance, are advances made to young mechanics 
and professional men, just setting out in life, with no visible property 
whatever, and with every confidence onthe part of the lender, that 
the money advanced will certainly be repaid with interest? Here 
the good character of the young man, and his future ability to acquire 
property by means of his profession or livelihood, is the fortune which 
gives him credit, and in many instances constitutes a much better 
security than property itself, in the hands of a debtor without integ- 
rity, and wanting in the essential qualities, which make an honest 
and an honorable man. 

Thé word * bankruptcies,” as used in our constitution, is a legal 
term, and we must resort to legal definitions, and cotemporaneous 
expositions, to ascertain its meaning and import. Just as we should, 
where the expressions, “ex post facto,” “judgment of his peers,” 
“the law of the land,” and “trial by jury,” &c., are used in the 
same instrument. 

Both the constitution of the United States, and of this State, 
declare that “no ex post facto law shall ever be passed.” What 
is intended by an “ ex post facto law?” To ascertain this, we must 
of course resort to legal definitions, and cotemporancous construc- 
tions; when we find, that it means a law which renders or declares 
an act to be punishable criminally, which was committed before its 
passage, or punishable in a manner different from what it was, at 
the time it was committed. We also find, that the prohibition in 
the constitution of the United States on the subject of such laws, 
extends to penal statutes only, and docs not extend to cases affect- 
ing the civil rights of individuals. Calder et ux. vs. Bull et ux., 3 
Dallas’s Rep. 386. 

So it is declared, that “no person can be taken, or imprisoned, 
or disseized of his freehold, or liberties, or estate, or exiled, or con- 
demned, or deprived of life, liberty, or property,” unless by “ the law 
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of the land,” or “ the judgment of his peers.” Testing these expres- 
sions, “ judgment of his peers,” and “law of the land,” by the same 
rule of construction, and we find that the words * law of the land,” 
as used in Magna Charta, chap. 29. are understood to mean “ due 
process of law,” that is, by indictment, or presentment of good and 
lawful men; and this, says Lord Coke, is the true sense and exposi- 
tion of these words. 2 Kent’s Com. 13. 2 Coke’s Inst. 50. See 
also the matter of John Cherrystreets, 19 Wendell’s Rep. 659. 

“ The ‘law of the land, in the bill of rights,” says Ruffin, C. J., 
in Hoke ys. Henderson, 4 Deveraux’s N.C. Rep. 15, “ does not mean 
merely an act of the legislature, as the words according to their 
ordinary meaning would import; for that construction would abrogate 
all restriction on legislative authority. The clause means, that stat- 
utes which would deprive a citizen of the rights of person or property 
without a regular trial, according to the course and usage of the 
common law, would not be the law of the Jand in the sense of the 
constitution.” 

So, by the like construction, “judgment of his peers,’ means, 
trial by a jury of twelve men according to the course of the common 
law. And even in private suits at common law, the right of trial by 
jury, which has been decided to be a jury of “ twelve good and law- 
ful men,” is preserved by the constitution of the United States, where 
the matter in controversy exceeds twenty dollars. 2 Kent’s Com. 13, 
note 5, et seq. . 

It is an established rule in the exposition and construction of a 
statute, that the words employed are to be taken according to their 
natural, usual, and ordinary signification and import; with the excep- 
tion that the reason and intention of the legislature, when certainly 
and accurately ascertained, by a proper construction of the whole 
act, will always prevail over the literal sense of terms, and control 
the strict letter of the law, when the latter construction would lead 
to injustice, contradiction or absurdity; as when by the laws of 
Venice, it was declared to be a capital crime for any one to draw 
blood in the streets; this was held not to extend to a surgeon who 
bled a man who had fallen down in the street in a fit, the law being 
intended to prevent secret assassinations which had become common 
in that city. 

So bankruptcy has a well known, well understood, and well defined 
legal meaning, which must control its signification in giving a prac- 
tical construction to the constitution; and, judging by the rules 
already laid down for our government in such cases, which I consider 
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the only safe and legal land marks for courts and juries, in deciding 
upon the lives, liberty, and property of their fellow citizens, I am 
constrained to decide, that the voluntary part of the bankrupt law of 
1841, which is only in question, is unconstitutional and void. 

Laws which thus destroy the obligation of a contract, and dis- 
charge the debtor without the consent of his creditor, are more de- 
moralizing in their effects, as all experience has proved, than all the 
other laws together, which are to be found on our statute books. The 
states are forbidden to pass any law “impairing the obligation of 
contracts,” and yet congress, by one single act, afforded the means 
by which all the debts of the country could be spunged out, and 
thousands of honest creditors ruined, by a violation of the most 
solemn contracts, without their consent. So odious did this law 
prove to the good common sense of the people in all parts of the 
country, and its partial and immoral tendencies became so apparent, 
that congress was constrained by the public sentiment to repeal it at 
the second session after it was enacted—and it is most devoutly to be 
hoped that this country will never again be visited with such another 
exercise of power. 

A contract fairly entered into, upon sufficient consideration, should 
be sacred, without the mutual consent of the parties to it; and 
nothing but performance or payment, should ever be allowed to put 
an end to it. No power has ever been conferred upon congress by 
the constitution thus to annul contracts, and the states, by special 
provision, have been absolutely prohibited from its exercise. It is, 
in every sense in which! can view the act, an unreasonable and 
strained construction, which cannot be supported by the legal rules 
of construction which govern either constitutions or statutes. It isa 
vagrant, unwarranted, and undefined power, which can find no rest- 
ing place in the constitution, as that instrument was designed to be 
understood, by its venerable authors. | 

And, if we confine the meaning of the word “ bankruptcy” to its 
known signification, at the time of the adoption of the federal con- 
stitution—to the meaning attached to it in the Federalist, by Mr. 
Madison, and by all the conspicuous law writers on that subject-—to 
the practical meaning of the term, as engrafted upon the English 
system, and upon the law of this country of 1800—we shall find no 
color of authority for blotting out the debt, and confiscating the 
property and rights of the creditor, for the sole benefit and advantage 
of the debtor. 

Such laws benefit one class of citizens at the expense of another 
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class equally meritorious, to say the least of it; and cannot be en- 
forced, without producing the most unjust oppression and iniquitous 
results. They destroy credit, corrupt the morals of the people, and 
destroy all confidence in the justice of our legislation, The greatest 
mischiefs have already resulted from the unjust and unequal operation 
of the law in question, and its deleterious effects will be remembered 
for many years after the law itself shall have remained, as it now is, 
a dead letter upon the statute book, without one solitary resuscitating 
principle ever again to warm it into existence. 

The demurrer to the plea of bankruptcy is sustained, and judg- 
ment upon the demurrer in favor of the plaintiff for the sum of $81 
44 cents, and costs of suit. 

Gregg for Plaintiff. 

Patrick and Chamberlain for Defendant. 





Selections from the Eleventh volume of the New Hampshire Reports. 


Agency. Where an agency, constituted by writing, is revoked, but 
the written authority is left in the hands of the agent, and he subse- 
quently exhibits it to a third person, who deals with him as agent, on 
the faith of it, without any notice of the revocation, the act of the 
agent, within the scope of the authority, will bind the pitas 
Beard v. Kirk, 397. 


Assumpsit. A charge of damage in spoiling paper furnished the 
defendants for printing a newspaper for the plaintiff, cannot be re- 
covered in an action of indebitatus assumpsit. Mann v. Locke, 246. 


Bail. A judgment upon which no execution can lawfully issue 
against the body of the defendant, operates ipso facto to discharge the 
bail. Gilman v. Perkins, 343. 

And if an execution upon such judgment is in fact issued against 
the body, and notice given to the bail, he is not precluded, by the 
execution, from availing himself of the discharge, on the scire facias. Ib. 


Bailment. Where property has been bailed for hire, for a specific 
time, a creditor of the bailor cannot attach the property, and take it 
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from the custody of the bailee, during the term of bailment. Hart- 
ford v. Jackson, 145. 

Where such attachment was made, and the property removed 
by the officer—Held, that the bailee was, notwithstanding, liable to 
the bailor for rent. Jb. 

Bills of Exchange and Promissory Notes. Where a negotiable 
note is endorsed bona fide, before it is due, in payment of a precedent 
debt, without notice of any defence existing against it; the transfer 
is as valid, perfect and effectual, as if it had been received in pay- 
ment for goods sold, or in the course of any other commercial deal- 
ing. Williams vy. Little, 66. 

But where a note is endorsed and transferred in pledge merely, 
as a collateral security, the general propérty remaining in the indor- 
ser; the indorsee takes it like a chose in action not negotiable, subject 
to any defence that might be made to it in the hands of the indorser, 
arising prior to the time when notice is given of the indorsement. Jb. 

In a suit by the bona fide indorsee of a note against the surety, 
the principal, being released by the surety, is a competent witness for 
him, to prove that the maker, after the execution of the note, and 
without the knowledge of the surety, at the request of the payee, 
altered the note by inserting the words “ or order,” therein. Haines 
v. Denneit, 180. 

The insertion of such words is a material alteration of the note, 
and renders it yoid in the hands of an innocent indorsee, as against 
the surety. S.C. ISI. 

The case of Houghton v. Page, 1 N. H. Rep. 60, overruled ; 
which holds that one of the makers of a note is not competent to 
prove that it was given upon an usurious consideration. 1b. 

Where the defendant had affixed his name on the back of a 
promissory note, when made, drawn payable to the plaintiffs, or their 
order, but which had not been indorsed by them—Held, that the de- 
fendant thereby rendered himself liable as an original promiser, and 
not asan indorser. Martin v. Boyd, 385. 

Where an alteration appears on the face of a promissory note, 
it will not vitiate the note if it is shown to have been made before its 
delivery to the payee, or with the assent of the maker. Hills v. 
Barnes, 395. 

But in the absence of all evidence, either from the appear- 
ance of the note itself, or otherwise, to show when the alteration 
was made, it must be presumed to have been made subsequent to 
the execution and delivery of the note. Jb. 
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Burglary. Upon an indictment for burglariously breaking and 
entering a dwelling house, and stealing goods therein, the prisoner 
may be convicted of the burglary, if the larceny be proved. Jones 
v. The State, 269. 

And in such case it is not necessary to allege an intent to 
steal; as proof of the larceny is suflicient evidence of the inten- 


tion. Jb. 


Conflict of Laws. ‘The law of the place under which an ancil- 
lary administration is taken, must govern the distribution of the 
assets, in the payment of debts there. Goodall vy. Marshall, 88. | 

But the distribution of the estate among the heirs or legatees, is 
to be made according to the law of the domicil of the testator, or 
intestate, at the time of his decease. Jb. 


Confusion of Goods. Where A. mingles and confuses his property 
with that of B., so that the separate property of each cannot be dis- 
tinguished, whether B. thereby becomes entitled to the whole, or 
whether there be not a distinction between the fraudulent and the 
innocent confusion of goods, so that in the latter case B. would not 
be entitled to the whole, guere? Barron v. Cobleigh, 558. 


Contribution. It would seem that a discharge of one surety, 
discharges the other sureties for such proportion only of the debt, as, 
upon a payment of the whole debt, they would be entitled to have 
recourse to him for. Fletcher v. Grover, 368. 

When joint promisers, or co-sureties, have received equal ben- 
efits, or been relieved from common burthens; neither is entitled to 
recover over against another, except for the excess paid by him 
beyond his due proportion, or equal share. S. C. 369. 

The rule of law seems to be, that where joint promisers, or co- 
sureties, have received equal benefits, or been relieved from common 
burthens, each is entitled to recover over against the other, contribu- 
tion for the excess by him paid beyond his due proportion, or equal 
share. Boardman v. Page, 431. 

Where an action is commenced. by the holder of a_ note 
against all the co-signers, and judgment recovered against one 
only, upon payment of the damages and costs of the judgment, 
the party against whom the judgment is recovered is not entitled 
to contribution from the other co-signers in respect of the costs—the 
same not being a burthen common to all the co-signers of the 
note. J. 
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And, generally, it would seem that, so long as the direct liabil- 
ity of any of the co-signers of a note to the holder or promisee 
shall continue, by virtue of the original contract, and not depend- 
ing upon any new promise not contemplated by the original con- 
tract, the liability of the other co-signers for contribution will con- 
tinue also, although they may be discharged from direct liability 
to the action of the holder or promisee. Jb. 

An exception to that general rule may be found to exist, de- 
pending upon the provisions of special statutes, as in the case of 
acts of bankruptcy or insolvency, in which, at the same time that 
it is provided that the direct liability of the bankrupt or insolvent 
to the promisee shall be discharged, provision is also made for the 
limitation of the remedy of sureties, or co-promisers, to the assets 
in the hands of the assignees. 0. 

Where there are several co-signers of a note, and one pays 
the whole, but before payment some of the co-signers remove from 
the state, such removal is to be considered as having the same 
effect as if they were proved insolvent; and accordingly the party 
paying is not bound to seek his remedy against those co-signers in 
the foreign jurisdiction, but may recover by way of contribution 
of each of those remaining within the state, an equal share of the 
whole sum paid. JO. 


Corporation. A charter, granting to certain individuals the 
right to organize and form a corporation, with power to construct 
a turnpike road, take tolls, &c., is a contract within the protec- 
tion of the clause in the constitution of the United States, prohib- 
iting the several states from passing laws impairing the obligation 
of contracts. Backus v. Lebanon, 19. 

The construction of a turnpike road, by a corporation char- 
tered for that purpose, does not preclude the exercise of the power 
of eminent domain, in providing fora free public highway over the 
same ground. Ib. 


Covenant. Where there is a conveyance with a covenant of war- 
ranty, and there is in fact a superior title, which is asserted by offer- 
ing the premises for sale at a public auction, and the grantee under 
the subsequent conveyance yields to the superior title and purchases 
it; this assertion of title, and purchase, is a sufficient ouster or dis- 
turbance to sustain an action on the covenant of warranty, notwith- 
_ standing there was no actual dispossession. Loomis v. Bedel, '74. 
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Deposition. A justice of the peace, who, at the request of the 
counsel for the plaintiff, had appeared on behalf of the plaintiff at 
the taking of a deposition to be used in the cause, and examined the 
witness, is incompetent, afterwards, to take a deposition for the plain- 
tiff, as a magistrate, in the same cause. Whicher v. Whicher, 348. 

But where the defendant attended the taking of such deposition 
before the magistrate, and knew that he had thus acted as counsel, 
and made no objection on that account, it was held that it was too 
late to make the objection at the trial, and that the deposition was 
inadmissible. Jb. 


Equity. While a creditor has the body of his debtor in execu- 
tion, his right to proceed against his property, by virtue of the judg- 
ment, is suspended; and he cannot therefore file a bill in chancery, 
founded upon the judgment, to reach the debtor’s cquitable estate. 
Tappan v. Evans, 311. 

When matter, in bar of the relief sought, is apparent on the 
face of the bill, the defendant may demur. If the matter of defence 
is not apparent upon the bill itself, the defendant, if he means to take 
advantage of it, ought to show it either by pleaor answer. If he 
does none of these, but answers fully to the merits, he may be held 
to have waived any matter of objection which he might have 


pleaded. Jb. 


Estoppel. If a party having knowledge that he has a title to 
property, stands by and sees another mortgage it to a third person, 
to secure a debt or liability incurred at the time, without giving 
notice of his title, he is estopped from setting it up afterwards in a 
suit at law against the mortgagee. Thompson v. Sanborn, 201. 

In an action to recover the price of a threshing machine, the 
plaintiff, to prove the sale, offered evidence that the defendant had 
admitted to third persons that the property was his. To rebut this, 
the defendant offered evidence, that he said it was his, at the request 
of the plaintiff, who desired to prevent its being attached by the 
creditors of the real owner—Held, that the defendant was not estopped 
by such admissions from showing that he had never purchased the 
property. Davis v. Sanders, 259. 

The bailee of goods attached by a deputy sheriff, who gives a 
receipt therefor, promising to re-deliver them to the sheriff on demand, 
and who afterwards converts them to his own use, is not estopped by 
such receipt from showing, in an action of trespass brought against 
him by the debtor, that the goods were his own property. Barron 
ve Cobleigh, 557. 
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‘otdence. It is only when a party claims title, through deeds 
which have been recorded, that he is entitled to use office copies in 
evidence, without an effort to produce the original. Loomis v. 
Bedel, 74. 

Where the court ordered a new indorser to be furnished, in a 
suit appealed from a justice, and the endorsement was made on the 
certified copy of the writ brought up with the papers—Held, that 
such indorsement bound the individual to liability as indorser, and 
disqualified him as a witness in the suit. Ameriscoggin Bridge v. 
Bragg, 102. 

Where his deposition was taken before such indorsement, it was 
holden to be inadmissible. Jd. 

Where a witness testified that he was present at a conversation, 
and made a memorandum of it immediately after it took place; that 
he had now no recollection of all the particulars, but that he had no 
doubt that the facts stated in the memorandum were true; and that 
he should have sworn to them from recollection within a short time 
afterwards—the memorandum was admitted in evidence, in connec- 
tion with his testimony, to show the particulars of the conversation. 
Haven v. Wendell, 112. 

The admissions of a partner, made after a dissolution of the 
partnership, is competent evidence against the firm, as to any contract 
made prior to such dissolution. Mann v. Locke, 246. 

A party to a cause is a competent witness to prove the loss or 
destruction of an original paper, in order to the introduction of 
secondary evidence of the contents of the paper. Woods v. Gasset, 442. 

The affidavit of the party is a mode proper to be adopted for 
the introduction of the evidence of the party to a cause, of the loss of 
the original paper, and upor other collateral questions. Jb. 

A witness testified that he was present at a conversation be- 
tween the parties to the suit, from which he understood that the de- 
fendant had agreed to pay the plaintiff a debt which the plaintiff 
then had against one Richardson—Held, that this evidence was ad- 
missible, although the witness did not state the language used by the 
defendant, from which the witness understood that he had made such 
an agreement. Maxwell v. Warner, 568. 


Executors and Administrators. An executor or administrator is 
not bound to interpose the general statute of limitations in bar of the 
recovery of a demand against the estate, which is otherwise well 
founded. Hodgdon v. White, 208. 

Vox. III.—No. 7. 42 
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And he may have a license for the sale of real estate, in order 
to pay claims barred by the statute, but admitted by him, and ap- 
pearing to be just. Jb. 

But if, on application for a license tq, sell, evidence is offered 
tending to show that the demands for the payment of which the 
license is asked, have been paid; or if they are so stale that, aside 
from the statute of limitations, a strong presumption arises against 
their validity, that will form a sufficient ground upon which the court 
in its discretion may refuse to grant a license. Jb. 


Indictment. An indictment which alleges that the prisoner 
broke and entered a dwelling-house with intent to steal, and did 
there actually steal, is not bad for duplicity. The State v. Squires, 37. 

An indictment for an assault with a “ basket knife,” with intent 
to kill, is supported by evidence of an assault with a “ basket iron.” 
The State v. Dame, 271. 


Judgment. The judgment of a court of record of ‘any other of 
the United States, rendered without personal notice or appearance 
to the action, against a defendant at the time a citizen and resident 
within this state, when an action is brought thereon within this state, 
is treated as a mere nullity, and the action must fail. Rangely v. 
Webster, 299. 

Where there are several defendants, and the judgment is entire 
against all of them, and is void as to one, it is void as to the others 
also. Ib. 


License. A license to build and maintain a bridge on another's 
land may be proved by parol, and is not such an easement or interest 
in land as to be within the statute of frauds. Ameriscoggin Bridge v. 
Bragg, 102. 

Such license is either irrevocable, or can only be revoked on 
payment of all expense and damage. Jb. 


Lien. An attorney has, as against his client, a lien for his general 
balance, upon a note deposited with him by his client for collection. 
Dennett v. Cutts, 163. 


Limitations. Where there is an admission of the existence of a 
debt, otherwise barred by the statute of limitations, connected with 
a conditional promise of payment, no action can be sustained upon 
the demand, if the defendant sets up the statute as a bar, unless it is 
shown that the contingency has happened. Betton v. Cutts, 170. 
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Where the defendant admitted the justice of the demand, and 
said he would pay if he ever received anything on a certain claim, 
and his administrator, after his decease, received a dividend upon the 
claim—Held, that this was sufficient to take the case out of the stat- 
ute. Jd. 

Where the original promise is absolute, and the new promise is 
conditional, it is not necessary to declare specially upon the latter. 
It is sufficient to declare upon the original demand. The matter 
which takes the case out of the statute may be given in evidence, in 
answer to the defence. Jb. 

A new promise, therefore, made after the decease of the cred- 
itor, and while there is no administrator upon his estate, may be 
given in evidence upon a declaration founded on the original de- 
mand, without any averment of the new promise, even if it is condi- 
tional. Jb. 


Mortgage. A mortgagee is to be regarded as having the legal 
estate, for the purpose of all lawful protection of his interests; but for 
other purposes the mortgage is, in general, held to be a mere securi- 
ty. Smith v. Moore, 55. 

Where a mortgagor in possession cuts timber growing upon the 
land, the mortgagee cannot claim the timber, or reduce it into his 
possession, or treat the mortgager as a trespasser, if, under the cir- 
cumstances of the case, his assent to the act of the mortgages may be 
fairly presumed by a jury. But if such assent is not shown, or fairly 
to be deduced from the facts of the case, a cutting of timber amounts 
to waste, which may be restrained. The mortgager is liable also to 
the suit of the mortgagee, and the latter, before any lawful rights of 
third persons intervene, may take possession of the timber. J. 

The deed alone, of the mortgagee, unaccompanied by a foreclo- 
. sure of or entry under the mortgage by him, and purporting to con- 
vey the land only, will not pass the debts secured by the mortgage, 
and consequently will not pass the interest of the mortgagee. Elli- 
son v. Daniels, 274. 

If there has been a foreclosure of a mortgage, a subsequent re- 
ceipt of part of the mortgage money, by the party holding the 
mortgage, is a waiver of the foreclosure. Deming v. Comings, 474. 


Mortgage of Personal Property. Where personal property mort- 
gaged, remained in the possession of the mortgager for three years 
after the date of the mortgage, the mortgager being insolvent, and 
having no other attachable property—Held, that this was not conclu- 
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sive evidence of fraud, but was only a circumstance tending to show 
fraud. North v. Crowell, 251. 


Pleading. Where-a plea confesses the action, and does not 
sufficiently avoid it, judgment is given, on the confession for the plain- 
tiff, notwithstanding there is a verdict for the defendant. Roberts v. 
Dane, 226. 

But defects of form are cured by a verdict, or by an answer of 
the adverse party to the merits. Jd. 

A special plea in bar, puis darrien continuance, should regularly 
be pleaded at the term of the court next succeeding the period of 
time when the matter of the plea arose. Rangely v. Webster, 299. 

But such plea is receivable in the discretion of the court, although 
a term has intervened between the time when the matter of the 
plea arose, and the time of plea pleaded. 0. 

In such case the plea should be pleaded, nunc pro tunc. Ib. 


Practice. Where a party desires a particular instruction in a mat- 
ter of law to be given to the jury, but does not at the trial move 
the court so to instruct the jury, the verdict will not be set aside be- 
cause the instruction was not given. Moore v. Ross, 547. 

A plea of usury may be amended, upon terms, after a demurrer, 
and a decision that the plea is bad. Williams v. Little, 576. 


Sales. It is not sufficient, to avoid a contract of sale, that the price 
agreed to be paid appears to be excessive. Gross inadequacy of 
value may be a strong circumstance to show fraud; but if there is 
no fraud or imposition, the parties have the right to fix the measure 
of value, and are bound by it. Bedel v. Loomis, 9. 


Set off. In an action by an indorsee against the maker, if the de- 
fendant files a set-off against the note, and introduces evidence that — 
the note was not indorsed until it was discredited, he will be admitted 
to sustain his set off, unless the plaintiff shows that he took the note 
bona fide for a valuable consideration. McDuffie v. Dame, 244. 


Sheriff. ‘The command, in writs of execution, requiring the officer 
“to attach the goods or estate of the debtor, if any may be found 
within his precinct, and for want thereof to take the body; also to 
make due return of the execution,” is imperative, and binds the offi- 
cer to the exercise of due care, diligence and fidelity, in fulfilling 
these requirements of the precept. Richards v. Gilmore, 493. 


‘ 
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In cases, however, where the proper service of such precept is a 
matter of doubt and difficulty, or where there are conflicting titles to 
property, supposed to be the debtor’s, the officer can place the risk 
and responsibility upon the creditor, by requiring specific directions 
from him as to the mode and manner of the service, and sufficient 
indemnity to hold the officer harmless. Jb. 

Where real estate had been attached and returned on mesne pro- 
cess, without mention of incumbrance on the same, and, on judgment 
recovered, execution was delivered to an officer, for service and levy 
on the property, and the officer levied on a mere equity of redemp- 
tion, where the debtor owned part of the estate in fee—Held, that 
the officer was liable in damage for any loss sustained thereby by the 
creditor, unless he could show affirmatively that there was no want 
of due care and diligence on his part. Jd. 


Tender. A tender, with a request that a deed should be executed, 
to which the party is entitled on making the tender, or with a request 
that the note of the party making it should be given up, is not a con- 
ditional tender. Buffum v. Buffum, 451. 


Trespass. In an action of trespass quare clausum fregit, a plea of 
soil and freehold in the defendant is not supported by evidence that 
the defendant was a tenant in common with the plaintiff. Roberts v. 
Dame, 226. 

The general rule of law is, that where one enters upon the land of 
another, in virtue of a license in law: in order to render the original 
entry a trespass, and the party so entering a trespasser ab initio, the 
subsequent act relied upon for that purpose must be in itself forcible, 
and an act of such a nature that trespass would lie, if no authori- 
ty or right existed for its commission. Ferrin v. Symonds, 363. 


Usury. Where the plaintiff seeks to have a plea of usury rejected, 
because he is a bona fide indorsce for a good consideration, before the 
note was due, without notice of the usury, it is not necessary to set 
the facts forth in a replication. Williams v. Little, 66. 

A deduction of three times the amount of usury taken can be made 
only from the money which formed the subject matter of the corrupt 
agreement, or the interest on that money, and not from any other 
debt; and it must appear from the plea that the deduction prayed 
for may be thus made. Jb. 
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Miscellaneous. 


Statutes of the United States at large.—Messrs. Lirrite & Brown, 
. of Boston, have undertaken and nearly completed one of the most 
ponderous enterprises in the business of publishing, which has yet 
engaged the attention of American booksellers. It is The Public 
Statutes at large of the United States, from the organization of the 
government in 1789 to the present time, including the laws of the 
twenty-eighth Congress, (1843-45,) arranged in chronological order, 
with marginal references to the matter of each act, and to the 
subsequent acts on the same subject; copious notes of the decisions 
of the courts of the United States, which contain interpretations 
of those acts; an index to the contents of each volume, and a full 
general index to the whole work in the concluding volume, with 
tables affixed containing lists of the laws, chronologically arranged, 
relating to the judiciary, imposts and tonnage, the public lands, &c.; 
together with the Constitution of the United States, the Declaration 
of Independence, and the Articles of the Confederation prefixed. 

This work is published under the superintendence of Richard Pe- 
ters, counsellor at law, Philadelphia, and exhibits the result of a rare 
combination of talent and industry. We have no doubt that it ap- 
proaches nearer to perfection than any similar work that has ever been 
projected. ‘The proposal and the plan of this work were submitted 
to distinguished judicial and professional gentlemen, whose advice 
was sought and followed in maturing and perfecting the designs of 
the publication. ‘Their opinions on the value, utility and necessity of 
the work, were solicited, and their letters, in reply to communications 
from the editor, fill six pages of the preface. These letters are from 
the Judges of the Supreme Court of the United States, from Judges 
of the courts of several of the States, and from others of the highest 
legal reputation in almost every section of the Union. 

The laws are divided so as to comprehend the acts of every session 
as a separate Statute, designated as the first, second, or third session, 
with a running tit!e at the head of each page, expressing the session 
of Congress and the date of each @hapter contained in the page. 
Each law forms a separate chapter. 
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The first five volumes of this edition embrace all the public acts 
passed since the organization of the government. A sixth, and sepa- 
yate volume, contains the private acts, and another separate volume 
contains all the treaties of the United States with foreign nations and 
with the Indian tribes, composing the whole diplomatic collection. 


Besides these characteristics of this edition of the laws, it has oth- 
ers, which the publishers state, as follows: 


_ |. It has the sanction of Congress, and is issued under their auspi- 
ces. It is to be the edition supplied to the officers of government, 
and an interest in the copyright is reserved to the United States. 

2. It contains all the laws, and yet is put at a less price than those 
editions which contain-only a portion of those laws. The purchaser 
will be sure that he can find every law which he may have occasion 
to refer to. , 

3. It is enriched with copious notes of the decisions of the courts 
of the United States on the several statutes, and with reference to 
other statutes. 

4. It is the only edition in which the laws are chaptered as is di- 
rected by the joint resolution of Congress of March 3, 1845, except 
the session acts, which are too expensive to be within the reach of 
but very few persons, 

5. It can be relied upon for accuracy. It is printed with great 
care, from authorized editions of the laws, and then is subjected to a 
careful revision by the records at the seat of government. The value 
given to it, by so great care to secure its entire authenticity, will be 
at once perceived by all professional persons. 

6. The superiority of the paper on which it is printed, and of its 
typographical execution, over all other editions, will be seen and ap- 
preciated at once by every one. 


The first two volumes of this work have reached us through Messrs, 
Dery, Brapiey & Co., of this city, who have them for sale, 


Greenleaf on Evidence, Vol. 2.—This long expected and much de- 
sired book, from the press of Messrs. Lirrte & Brown, has at length 
come to hand, through Messrs. Dersy, Brapitey & Co., who, as well 
as Mr. Desuver, of this city, have it for sale. Its object is to apply 
the general rules of evidence to particular issues; in other words, to 
apply theory to practice. When the first volume appeared, this 
Journal spoke of it as follows, [vol. 1, page 82:] “I begin by express- 
ing the opinion, that it is the best American Law Book which has 
yet appeared. I will even go further, and say that, with the single 
exception of Stephen on Pleading, it is, in my opinion, the best Law 
Book which has appeared in the English language since the time of 
Blackstone.” Nor has there been any reason to change this opinion 
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in the least. On the contrary, experience has gone far to test its 
correctness; and Mr. Greentear may now! be safely named as one 
of the most succcessful as well as meritorious authors of the day. If 
the second volume shall prove equal to the first—which there is no 
reason to doubt, judging partly from a cursory examination, but more 
from the character of the man—there may be certainly predicted for 
this work the reward, not only of permanent renown, but of munifi- 
cent emolument—two things which rarely fall together to the lot of 


authors. 


Bail in Civil Cases—WNon-Residents.—A Dry Goods Merchant by 
the name of Leaman, residing in Cincinnati, was taken to Baltimore 
on a requisition, charged with obtaining goods under false pretences 
from Messrs. Sangton & Co. of that city. The trial was had, and 
Mr. L. discharged. But meantime a civil writ was issued, and served 
upon Leaman while in jail, by the above firm. The defendant re- 
fused to give special bail, and the case came up before the Court 
upon this question: 

“Can a creditor, a cilizen of one State, allege a crime against his 
debtor, a citizen of another State, and having, by means of such alle- 
gation, brought him within the jurisdiction of the courts where such 
creditor resides, cause civil process to issue against him, and hold 
such. debtor to bail?” 


The question was ably argued by C. H. Pitts and Mr. Ward for 
Mr. L., and C. F. Mayer and W. P. Preston for the Baltimore 
house. The court decided that it could not take cognizance of the 
manner in which Leaman was brought before it. It was held that 


he should give bail. 


Editorship of this Journal_—When the present volume of this Jour- 
nal was commenced, I had a verbal agreement with the Hon. J. T. 
Moreneap, of Kentucky, to be co-editor with me. But his health and 
engagements have been such hitherto as entirely to prevent him from 
any participation in the labors of editorship. And as there appears 
to be no prospect of any immediate change in this respect, the above 
agreement has been cancelled by mutual consent. I regret this more 
for the sake of the readers of the Journal, than even for my own; for 
they had a right to expect much from his pen. T. WALKER. 

Cincinnati, March 25tb, 1846. 











